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ABSTRACT 
According to the law in South Africa as expressed in section 332 of the Criminal Procedure 
Act 51 of 1977, a fine is the only applicable sanction upon the conviction of a corporation. 
Whether this provision adequately and effectively hampers criminal misconduct is the focal 
point of this paper. The leniency of this provision and the shortfalls of the South African 
standpoint is challenged and it is advanced that this area of law must be reformed and 
developed. This dissertation therefore addresses the sentencing of corporations in South Africa 
and seeks to suggest that this leniency is unjustified and that there are other punitive options 
that may be used. Accordingly, a consideration of other jurisdictions will be undertaken, 
namely: Australia and United States of America. In these jurisdictions, a pool of punitive 
sanctions have been recommended. This dissertation attempts to arrive at the conclusion that 
fining, as the only sanction is inadequate, inappropriate and seeks to draw solutions from a 
comparative study into the legislative framework of two other jurisdictions. 
 
 
Key words: Corporate criminal liability, corporate crime, sanction, corporation. 
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“A corporation is an entity that transmits the greed of the investors, 
but not their conscience, 
that returns them profits, but not unpopularity.”~ Edward Alsworth Ross. 
 
1. Introduction 
Corporate criminal liability is a very complex, widely debated and developing legal principle. 
The role that corporations play in the global economic system cannot be overstated. In the same 
breath, with the increase in corporate activities, the damage that manifest because of illegal 
corporate activities cannot be ignored. Alarming corporate crimes have been recorded in South 
Africa and this has heightened the need for an appropriate and effective sentencing regime in 
the country. The frequency and nature of these transgressions begs the question whether 
imposing a fine alone is sufficient as a punishment. I share the sentiment that, a sentence should 
be designed to reflect the condemnatory nature of the offence and must encourage 
compensation and redress proportional to the harm caused.1 Are these fines serving their 
purpose or are they seen as just “another cost of doing business” by corporations, especially 
big corporations? 
According to Farisani, “corporate criminal liability refers to the holding of a corporation 
criminally liable for crimes it has committed or for crimes that have been committed in 
endeavouring to pursue the interests of the corporation.”2 This concept is premised on the 
conviction that corporate entities should be subjected to proportional criminal liability for the 
negative and damaging consequences of their business operations for which they bear 
responsibility. This viewpoint is supported in South Africa hence the inclusion of section 332 
“Prosecution of corporations and members of associations” in the Criminal Procedure Act.3 
Domestically, our criminal law is still lagging and uncertain when it comes to the 
sentencing of corporate entities. The stagnancy in the development has been linked to the fact 
that criminal law was primarily designed for individuals and corporate entities were not taken 
                                                          
1 Riihijaivi Penalizing corporations for environmental offences: A comparative study of the Canadian experience 
and the Finnish Law proposal (1992 LLM University of British Columbia) iv. 
2 Farisani “Corporate criminal liability in South Africa: what does history tell us about the reverse onus 
provision?” 2017 Fundamina 3. 
3 Criminal Procedure Act 51 of 1977. 
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into account,4 since they can “neither think nor act.”5 This is the case despite the fact that there 
are more crimes committed by corporations than a number of individuals combined.6 
Furthermore, this uncertainty has not helped the attitude towards corporations as 
offenders, deserving to be criminally sanctioned. When corporate crimes are reported, media 
houses continue to classify these violations as mere “ghastly accidents or unavoidable 
misfortunes” contrary to what would have been the attitude or said had the perpetrator been an 
individual.7 Australian scholars Clough and Mulhern also find it distasteful and biased that 
terminology such as “accidents” and “environmental spills” are used to describe harmful 
corporate conduct.8 Consequently, such descriptions water down the need to impose heavier 
punishments in respect of these crimes yet corporations continue to cause harm. Borg-
Jorgenson and Van der Linde stated that “there is a rising consensus among criminologists and 
academics that corporate crime inflicts more damage on society than all street crime 
combined.”9 Having said this, the South African regime in respect of corporate sentencing, in 
my opinion, is inadequate as a measure of controlling or hindering corporate criminality. 
This dissertation begins by discussing the various theories of punishment applicable in 
South Africa and imperatively, the purpose of punishment. A discussion of the existing 
sanctioning regime and its lacunas will then follow. This means a discussion of section 332 of 
the Criminal Procedure Act as the applicable provision. The aim is to highlight that there is a 
need for the legislature to consider drafting legislation, new provisions that specifically 
regulates this aspect.  
I shall then briefly touch on the Australian and American approaches to corporate 
criminal liability. The focus would be a detailed discussion of their sentencing regimes, for an 
in-depth comparative analysis with South Africa.  
The dissertation will proceed to propose or highlight lessons that may be adopted from 
these jurisdictions and incorporated into our own sentencing regime. Alternative or additional 
sanctions will be proposed as recommendations and that chapter concludes the dissertation. 
In this dissertation, my main focus is on the sentencing of corporations and this paper 
proceeds from that point. I argue that there is a dire need to reform and move towards the 
                                                          
4 Borg-Jorgensen and Van Der Linde “Corporate criminal liability in South Africa: time for change?” (Part 1) 
2011 TSAR 452 453. 
5  Snyman Criminal Law (2014) 245. 
6 Borg-Jorgensen and Van Der Linde (n 4) 452. 
7 Farisani “Corporate Criminal Liability for deaths, injuries, illnesses: Is South Africa’s mining sector ready for a 
change?” 2012 Speculum Juris 38. 
8 Clough and Mulhern The Prosecution of Corporations (2002) 10. 
9 Borg-Jorgensen and Van Der Linde (n 4) 452 
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imposition of more appropriate punishment for corporate offenders and suggest that there is a 
need to extend the options. This stands to encourage corporate entities to comply with 
necessary regulations and in the process combating and curbing commission of illegal acts. 
It is against this background that l find it instructive to undertake a comparative study 
into other jurisdictions like Australia and the United States of America with a view to highlight 
policies that South Africa can adopt from their corporate criminal liability policies. In several 
international jurisdictions, a range of sanctions have been coalesced to form a comprehensive 
and effective regime of sanctions. For example, USA federal courts have the liberty to “set a 
corporate fine at the amount sufficient to divest the organisation of all its assets if the 
organisation operated primarily for a criminal purpose or by criminal means.”10 Notably, the 
Companies Act11, provides that wounding up is an available sanction to the court in an event 
that a company has been found to be involved in criminal dealings. Therefore, imposing a 
“corporate death penalty” as one of the available sanctions would not be too foreign to South 
African legislation and case law. Such drastic penalties, I consider necessary, in proportion to 
the nature and gravity of certain crimes like homicide. Fines are not always an apt type of 
sentence. 
 
2. Justification for criminal sanction 
 
2.1 The theories of punishment 
The soul of regulation in criminal law is fundamentally that those engaging violating the  
regulations must be prosecuted and punished. Criminality disturbs crucial and fundamental 
social values, the violation of which merits strong disapproval and punishment.12 It follows 
that determining criminal liability is not an end in itself13, after conviction comes the sentencing 
of the offender. Sanctions are an integral component of criminal law,14 as asserted by Kemp15 
that the formulation of a mechanism of punishing offenders is the soul of criminal law and 
punishment is a primary function of criminal law. The determination of liability would be 
pointless if it did not lead to punishment. There are several aims of punishment and they form 
                                                          
10 Du Toit “Sentencing the Corporate Offender in South Africa: A comparative approach” 2012 SACJ 235 237. 
11 Companies Act 71 of 2008 (new Act). 
12 R v Wilcox 152 C.C.C 3d 157 (2001). 
13 Snyman (n 5) 10. 
14 S v Skhosana (20/2017) [2018] ZAGPJHC 13 par 3. 
15 Kemp, Walker, Palmer, Baqwa, Gevers, Leslie, Steynberg Criminal Law in South Africa (2015) 21. 
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what has been referred to as the theories of punishment, which are very much used by South 
African courts. 
The theories of punishment, originally designed for natural persons, are instrumental in 
understanding the purpose of punishment and the justification of a measure of punishment. 
These theories belong to two groups, namely the absolute theory and the relative theories. Only 
a single absolute theory exists, namely the retributive theory while there are three relative 
theories, namely the preventative theory, the deterrent theory and the reformative theory.16 
Scholars further refer to what is called “the combination theory” which is essentially a 
combination of the theories that fall under the two groups. For the purposes of this dissertation, 
a brief discussion of these theories suffices and no attempt is made to evaluate any of the 
theories. 
 
2.1.1 The absolute theory 
 
(a)  The retributive theory 
According to the retributive theory, “punishment is an end in itself, it is the offender’s just 
desert.”17 This simply means that the punishment becomes a due reward for committing the 
crime and expresses the condemnation of the act. Kemp18 explains that the name absolute 
theory was inspired by the fact that this theory finds punishment as an end in itself. The injustice 
is invalidated by the imposing of an equivalent punishment, thus, proportionality is a key 
element of this theory. In S v Tshabalala19, judge Mocumie stated that no society would be 
willing to accept the imposition of a shockingly lenient sentence against a repeat offender, for 
example. The learned judge opined that a failure to impose a proportional sentence might lead 
to society taking the law into its own hands.20 Thus, the offender ought to be punished to a 
degree similar to that of the offence.21 Light or heavy, the punishment must be seen to 
adequately meet the offence. 
Snyman submits that the fact that the law protects an individual’s interests from being 
infringed, is an advantage, which come at a price, being that the individual must refrain from 
                                                          
16 Snyman (n 5) 10. 
17 Snyman (n 5) 11. 
18 Kemp et al (n 15) 22. 
19 (102/2015) [2016] ZAFSHC 90 at para 25. 
20 S v Tshabalala (n 19). 
21  Terblance A Guide to Sentencing in South Africa (2007) 172. 
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injuring the interests of others.22 The point according to this theory is not vengeance but the 
restoration of the legal balance or the scale of justice.23 
 
2.1.2 The relative theories 
 
(a) The preventive theory 
This theory provides that the purpose of punishment is the prevention of crime and the criminal 
offender is prevented from being a threat.24 The justification is to be found in the future, not, 
as in the case of retribution, in the past. The success of this theory lies in a court’s ability to 
establish which accused persons are so dangerous that they have to be removed either 
permanently or temporarily from the society in order to protect the larger group of the society.25 
Previous convictions, for example, would help the court in this determination. 
The theory holds that the punishment has the effect of preventing the offender from 
engaging in criminal acts and to further prevent the public and onlookers from considering 
violating the law as well.26 The threat of punishment therefore discourages the masses from 
committing a crime and this is the general prevention element of the theory. 
 
(b) The deterrence theory 
According to this theory, the idea is disciplining the offender in such a way that he learns from 
his mistake and is thus deterred from committing crimes in the future.27 Deterrence is further 
used to demonstrate to other potential offenders the result should they elect to follow the 
wrongdoer’s example.28 Thus, the deterrence theory is divided into two namely individual and 
general deterrence. It is submitted that the deterrent effect of the punishment is thus aimed at a 
wider audience.29 It is believed the punishment will send a clear message of fear to the whole 
society that will discourage the masses from committing the offence. “Deterrence is an 
advertisement of punishment to effect fear in the potential criminal.”30 
                                                          
22 Snyman (n 5) 11. 
23 Kemp et al (n 15) 22. 
24 Kemp et al (n 15) 22. 
25 Snyman (n 5) 15. 
26 Snyman (n 5) 15. 
27 Snyman (n 5) 15. 
28 Meyer “Reflections of Some Theories of Punishment” 1968 Journal of Criminal Law and Criminology North-
western University 595 596. 
29 Kemp et al (n 15) 23. 
30 Meyer (n 28) 597. 
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Deterrence has been described as “an essential, all important and universally accepted 
object of punishment”, the other objectives being regarded as accessory.31 Kruger advocates 
for effective sentences, explains that effectiveness does not necessarily mean a sentence must 
be harsh.32 “It is not the severity of the punishment which acts as a deterrent but the certainty 
thereof.”33 It follows that certainty will only be achieved through effective and efficient police 
services as well as successful prosecutions.34 
 
(c) The reformative theory 
The reformative theory advocates for the reformation of the individual, so he may be a law-
abiding citizen fit to live amongst members of the society again.35 The transgression of the law 
is blamed on several societal issues, which may include; his background, peer pressure and/ or 
some personality defect.36 
Some scholars refer to this theory as the rehabilitation theory. Meyer indicates that this 
rehabilitation is motivated by the belief in the worth and dignity of every individual.37 Because 
of the inherent worth and dignity of the offender, the point is not just to deprive him of his 
freedom but it is society’s way of reclaiming him. Kemp provides that this approach “connotes 
positive impressions of the betterment of individuals and society.”38 
 
2.1.3 The Combination Theory 
Snyman acknowledges the importance of all the above-discussed theories and submits that the 
courts will not readily accept the use of a single theory to the exclusion of others. 39 Terblance 
submits that the argument advanced by some scholars that the theories are stronger used 
together, has led to the birth of the “combination theory”. A combination of the theories is thus 
preferred in South Africa.40  
The court in S v Khumalo41 held that “in the determination of an appropriate sanction 
regard must be had, inter alia, to the main purposes of punishment namely the deterrent theory, 
                                                          
31 S v Khumalo 1984 2 All SA 232 (A). 
32 Kruger Hiemstra’s Criminal Procedure (2019) 28. 
33 Kruger (n 32) 28. 
34 Kruger (n 32) 28. 
35 Snyman (n 5) 17. 
36 Snyman (n 5) 17. 
37 Meyer (n 28) 595. 
38 Kemp et al (n 15) 23. 
39 Snyman (n 5) 19. 
40 Terblance (n 21) 393. 
41 1984 3 SA 327 (A) at 330 D-E. 
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preventative theory, reformative theory and the retributive theory.” The combination theory is 
thus not a stand-alone group but a combination or mixture of the theories. It is submitted that 
all the theories contain both positive and negative aspects42 thus a well-balanced combination 
of the various elements would best serve the purpose of the criminal justice system. Moreover, 
in S v Makwanyane43 the constitutional court was of the view that prevention and rehabilitation 
are the primary objectives of punishment. This further supports the submission made above by 
Snyman that courts favour no particular theory but a combination thereof.44 
 
2.2 Corporations and the theories of punishment 
There are numerous reasons as indicated above that justify the sanctioning of those who 
transgress the law. The theories of punishment play a significant role in determination of 
liability and the sanctioning relating to not only natural persons but corporations too. However, 
it has been submitted that when theories of punishment were formulated only natural persons 
were considered hence their failure to clearly justify the punishment of corporations.45 There 
remains lack of certainty regarding the application of criminal law principles on corporations 
in South Africa. Wilkinson submits that the main issue is “evidently the dissimilarities between 
a natural person and a corporation.”46 In support of that, Linklater acknowledges that the 
uncertainty is a result of the fact that criminal law principles are quite settled concerning 
individual offenders as contrasted with corporate offenders.47 It can thus be said that the courts 
have failed to seize an opportunity to expound on the finer details regarding corporate 
sentencing. 
Farisani indicates that the rising need to prosecute and effectively punish corporations 
has exposed the deficiencies within the theories in justifying corporate punishment.48 
Essentially, the differences between a corporation and a natural person detect that several 
sentences that have been historically imposed on natural persons are not applicable to corporate 
                                                          
42 Kemp et al (n 15) 23. 
43 1995 3 SA 391 (CC). 
44 Synman (n 5) 19. 
45 Farisani A Comparative approach to corporate criminal liability – Advancing am argument for the reform of 
corporate criminal liability in South Africa, by introducing a new offence of Corporate Homicide 2014 LLD 
UKZN 78. 
46 Wilkinson “Corporate criminal liability -move towards recognising genuine corporate fault” 2005 Canterbury 
Law Review. 
47 Linklater Sentencing corporate criminal: Beyond the imposition of fines 2014 LLM University of Johannesburg 
12. 
48 Farisani (n 45) 78. 
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entities.49 For example, because a corporation has no physical existence50 it has the advantage 
that it cannot be subjected to the hardship and degradation that comes with incarceration.51 
Regarding that, Burchell advances “the narrow-minded focus” on custodial punishment and its 
inapplicability in relation to corporations as a stumbling block to the sentencing of 
corporations.52 
Keith indicates that the deterrence theory has been found to be the most relevant theory 
in respect of corporations.53 He further argues that deterrence should not be the sole purpose 
and the courts must not shy away from looking beyond deterrence.54 Furthermore, he proposes 
that considering the circumstances of the corporate offender, the nature of the crime and its 
impact on the victims will lead to corporations being properly punished.55 Farisani supports 
this view and submits that the approach proposed by Keith is the best approach.56 
It is submitted that the death penalty is a drastic example of prevention and overlaps as 
the ultimate retribution.57 Later on in this dissertation, I argue in favour of the corporate death 
penalty or dissolution as one of the possible sanctions. Therefore, in my opinion, that measure 
would be in line with both the prevention and the retributive theory. The death penalty was 
found to be unconstitutional in respect of individuals in S v Makwanyane58 but the court 
accepted retribution as a legitimate object of punishment. 
Furthermore, Du Toit argues that in relation to corporate entities, “the main purpose 
behind corporate sentencing is to prevent the offender from re-offending and to discourage 
other corporate entities from re-offending.”59 I concur with the reasoning of Du Toit in that 
there has been an alarming increase in corporate transgressions resulting in mass damage. This 
damage in some cases has come in form of crimes against human life, destruction of the 
environment, to name but a few irreparable effects. On that note, it makes sense to argue that 
the main objective should be the prevention of such occurrences from transpiring again. 
Campbell in discussing the competing demands in the criminal process, pointed out public 
                                                          
49 Farisani (n 45) 77. 
50 Cassim et al Contemporary Company Law (2012) 31. 
51 Wells Corporations and Criminal Responsibility (2001) 20. 
52 Burchell Principles of Criminal Law (2016) 468. 
53 Keith “Sentencing the corporate offender: From deterrence to corporate social responsibility” 2010 Criminal 
Law Quarterly 294 296. 
54 Keith (n 53) 294. 
55 Keith (n 53) 295. 
56 Farisani (n 45) 79. 
57 Kemp et al (n 15) 22. 
58 S v Makwanyane (n 43). 
59 Du Toit (n 10) 235 241. 
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protection and the management of risk as key concerns of any criminal justice system.60 Further 
proclaimed that a failure to prevent crime or curb recidivism imposes heavy costs on the society 
and compromises the credibility of the justice system.61 
 
3 General approach to sentencing in South Africa 
Generally, sentencing in South Africa lies at the discretion of the sentencing court. Although 
this discretion is wide, there are exceptions however, found in section 51 of the Criminal Law 
Amendment Act62 which interfere with and limit this discretion of courts.63 These are the 
mandatory and minimum sentences that are prescribed in respect of certain serious offences 
like murder, rape and drug dealing. Only where there are compelling and substantial 
circumstances that justify imposing a lesser sentence may a trial court deviate from the 
prescribed sentences listed thereunder.64 In S v Skhosana65 the accused was convicted of six 
counts of robbery with aggravating circumstances, murder, and unlawful possession of a 
firearm, amongst other offences. Counsel for the accused submitted that there were substantial 
and compelling circumstances that warranted a deviation from the prescribed minimum 
sentences. The accused’s young age, family background, absence of a father figure and other 
factors were advanced as such circumstances66 and the court accepted this submission and 
imposed a lesser sentence than the prescribed in the Criminal Law Amendment Act.67 
 
In exercising its discretion and arriving at an appropriate sentence the courts consider a 
multiplicity of factors that have been accepted and considered keystones to the sentencing 
regime. These factors were expounded in the leading case of S v Zinn68 and they are namely 
the crime, the criminal and the interests of the society. In discussing these three considerations 
Snyman details that the seriousness of the violation is what is meant by “crime”, the “criminal” 
element relates to the personal circumstances of the offender, and “the interests of the society” 
element concerns itself with general deterrence and protection of the society from criminality.69  
                                                          
60 Campbell Organised Crime and the Law: A Comparative Analysis (2013) 47- 50. 
61 Campbell (n 60) 50. 
62 Criminal Law Amendment Act 105 of 1997. 
63 Kruger (n 32) 28. 
64 Section 51(3)(a) of the Criminal Law Amendment Act (n 62). 
65 S v Skhosana (n 14). 
66 S v Skhosana (n 14) par 6. 
67 Criminal Law Amendment Act (n 62). 
68 1969 2 SA 537 (A). 
69 Snyman (n 5) 19.  
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The 1997 South African Law Commission Report70 on sentencing alluded to the criticism 
that the “Zinn triad” ignores the views and the interests of victims. This may have inspired the 
subsequent decision by the supreme court of appeal in S v Matyityi71 that the interests of the 
victim are material in the determination of a sentence and should be considered. More so, in 
another supreme court judgement that followed the court deliberated over views of victims in 
sentencing and weighed their impact. In DPP North Gauteng v Thebethe72 the victim of a rape 
pleaded with the court not to impose the mandatory sentence of life imprisonment but to 
consider a lighter sentence because the perpetrator (stepfather) was the sole breadwinner at 
home. 
It has been suggested that no one factor should be placed above or applied to the 
exclusion of others but courts ought to strike a healthy balance.73 
 
3.1 Mitigating and Aggravating factors 
After a finding that an accused person or persons are guilty, it follows that the next stage is 
sentencing. Nicholas submits that “a criminal sentence cannot, in the nature of things, be a 
matter of precise calculation” which is why in reaching a sentence the courts hear and consider 
what has been labelled “aggravating and mitigating” factors.74 Both aggravating and mitigating 
factors relate to the crime, the criminal and the public interests. Mitigating factors are those 
factors that have the effect of attracting the leniency of the court and reducing the severity of a 
crime.75 The behaviour of an accused person during trial is considered when passing a sentence, 
therefore persons showing remorse and repentance are most likely to earn the leniency of the 
court.76 
A perfect illustration may be drawn from the above mentioned case. In S v Zinn77 the 
appeal court in reducing the sentence considered factors that related to the appellant’s personal 
circumstances namely Mr Zinn’s age and physical condition. Against that it was argued that 
Mr Zinn deserved a harsher sentence as a matter of public interest. It was submitted that he had 
exercised no remorse in defrauding and stealing from people and the nature and effects of his 
crimes warranted strict condemnation by the courts. The nature of the crime and the public 
                                                          
70 South African Law Commission Sentencing Report Project (1997) 1 29. 
71 2011 1 SACR 40 (SCA) par 16-17. 
72 2011 2 SACR 567 (SCA). 
73 Snyman (n 5) 19. 
74 Nicholas Crime and Punishment in South Africa (1975) 150. 
75 Kemp (n 15) 37. 
76 Kruger (n 32) 30. 
77 S v Zinn (n 68). 
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interest considerations constituted aggravating factors.78 Aggravating factors are best described 
as those factors that merit the imposition of a heavy sentence.79 In S v Malgas80 a very important 
precedent regarding prescribed minimum sentences, the court reasoned that prescribed 
sentences are not to be departed from “lightly or for flimsy reasons”.  
As briefly illustrated above, the South African courts consider the above-discussed “Zinn 
triad” and the mitigating and aggravating factors in their sentencing. It is apparent that all those 
factors are individual centred and there is very little guidance as to how these principles relate 
and apply to corporations. Their role and applicability in corporate sentencing remains 
unsettled. 
Furthermore, whether the determination of mitigating and aggravating factors is 
necessary considering that at the end of it all the court will still be restricted by statute to 
imposing only a fine is another question. Later on in this dissertation, I answer these questions 
while exploring several aggravating and mitigating factors that have been accepted in foreign 
jurisdictions. The discussion culminates in advocating for their role within the South African 
sentencing regime. 
 
4 The current state of corporate sentencing in South Africa 
Holding corporations criminally liable in South Africa can be traced back to the beginning of 
the 20th century. Before that the concept was foreign to South African law.81 Corporate criminal 
liability, before codification, was governed by the common law adopted from English law.82 
The sentencing of corporations in South Africa is thus governed by the Criminal Procedure 
Act. The whole of section 332 of the Criminal Procedure Act83 was dedicated to governing the 
prosecution of corporations and members of associations. I am of the opinion that despite its 
shortfalls, this section ought to be applauded as a first attempt at regulating corporate 
criminality.  However, the stagnancy thereafter ought to be reviewed. 
In South Africa, a corporation is a legal person that may be held criminally liable to the 
exclusion of certain offences like rape, incest and perjury because of the nature of these 
crimes.84 The application clause in the constitution has been held as concretizing the 
                                                          
78 S v Zinn (n 68). 
79 https://www.justia.com/criminal/aggravating-mitigating-factors/ (27/08/19). 
80 2001 1 SACR 469 (SCA) at 481. 
81 Farisani (n 45) 83. 
82 Selikowitz “Corporations and their Criminal Liability” 1964 Responsa Meridiana 21. 
83 Criminal Procedure Act (n 3). 
84 Allen Criminal Law (2015) 266. 
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foundational basis upon which criminal liability is imposed on corporations. Section 885 
provides that the bill of rights also bind juristic persons meaning corporations are entitled to 
rights in the bill of rights and have corresponding obligations. The Companies Act further 
provides that companies have a separate legal personality.86 On top of that, the King Code III 
recognizes juristic persons as corporate citizens endowed with rights and responsibilities owed 
to the society.87 The King Code further emphasizes that this constitutional responsibility 
extends beyond South African boarders.88 
In order to comprehend the corporate sentencing regime in South Africa, the following 
sub-heading quotes the sections and subsection relevant to the sentencing of corporations. 
 
4.1 “Prosecution of corporations and members of associations”89 
 
Section 332 of the Criminal Procedure Act states in respect of the sentencing of corporations 
that: 
“332(1) For the purpose of imposing upon a corporate body criminal liability for any offence, 
whether under any law or at common law- 
   (a) any act performed, with or without a particular intent, by or on instructions or with 
permission, express or implied, given by a director or servant of that corporate body; and 
   (b) the omission, with or without a particular intent, of any act which ought to have been but 
was not performed by or on instructions given by a director or servant of that corporate body, 
in the exercise of his powers or in the performance of his duties as such director or servant or 
in furthering or endeavouring to further the interests of that corporate body, shall be deemed to 
have been performed and with the same intent, if any by the corporate body or, as the case may 
be, to have been an omission and with the same intent, if any on the part of that corporate body.” 
(2) “In any prosecution against a corporate body, a director or servant of that corporate body  
shall be cited, as representative of that corporate body, as the offender, and thereupon the person 
so cited may, as such representative, be dealt with as if he were the person accused of having 
committed the offence in question: Provided that 
   (a) If the said person pleads guilty, other than by way of admitting guilt under section 57, the 
plea shall not be valid unless the corporate body authorized him to plead guilty; 
                                                          
85 Section 8 of the Constitution of the Republic of South Africa. 
86 Section 19 of the Companies Act (n 11) and Salomon v Salomon [1896] AC 22. 
87 King Code III on Governance for South Africa 2009. 
88 King Code III (n 87) para 25. 
89 Section 332 of the Criminal Procedure Act (n 3). 
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   (b) If at any stage of the proceedings the said person ceases to be a director or servant of that 
corporate body or absconds or is unable to attend, the court in question may, at the request of the 
prosecutor, from time to time substitute for the said person any other person who is a director or 
servant of the said corporate body at the time of the said substitution, and thereupon the 
proceedings shall continue as if no substitution had taken place; 
(c) if the said person, as representing the corporate body, is convicted, the court convicting him 
shall not impose upon him in his representative capacity any punishment, whether direct or as an 
alternative, other than a fine, even if the relevant law makes no provision for the imposition of a 
fine in respect of the offence in question, and such fine shall be payable by the corporate body 
and may be recovered by attachment and sale of property of the corporate body in terms of section 
288; 
   (d) The citation of a director or servant of a corporate body as aforesaid, to represent that 
corporate body in any prosecution instituted against it, shall not exempt that director or servant 
from prosecution for that offence in terms of subsection (5). 
(3) In criminal proceedings against a corporate body, any record which was made or kept by a 
director, servant or agent of the corporate body within the scope of his activities as such director, 
servant or agent, or any document which was at any time in the custody or under the control of 
any such director, servant or agent within the scope of his activities as such director, servant or 
agent, shall be admissible in evidence against the accused. 
(4) For the purposes of subsection (3) any record made or kept by a director, servant or agent of 
a corporate body or any document which was at any time in his custody or under his control, shall 
be presumed to have been made or kept by him or to have been in his custody or under his control 
within the scope of his activities as such director, servant or agent, unless the contrary is proved.” 
 
Section 332(1) abolishes the handicap that may have blocked imposition of criminal liability 
upon juristic persons.90 The provision provides the circumstances in which the acts and 
omissions of natural persons will be regarded as being those on the corporate entity.91 The 
conduct of an employee is imputed on the corporation and the corporation becomes vicariously 
liable.92 The court in R v Bernett93 imputed the negligence of an employee to the company and 
the company was found guilty of culpable homicide. Jacobus advances that the judgment is in 
accordance with section 332(1) as it regarded the conduct and the culpability of the company’s 
                                                          
90 Burchell (n 52) 464. 
91 Du Toit et al Commentary on the Criminal Procedure Act (2018) 197. 
92 Du Toit et al (n 91) 198. 
93 R v Bernette & Co (Pty) Ltd 1941 TPD 194. 
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director or servant as the act and culpability of the company.94 This view supports Farisani’s 
opinion that the legislature through section 332 did not intend to give corporations human 
attributes but to connect the conduct of employees and the repercussions to the corporation.95 
Section 332(2) provides that directors or any servants are cited in their representative 
capacity and in the event that any such servant ceases being an employee of the corporation in 
question at any stage, substitution with another servant will be done. 
Moreover, the provision also covers acts that are ordinarily ultra vires but nonetheless 
“furthering or endeavouring to further the interests of that corporate body”.96 This is an 
extension beyond the limits of the vicarious responsibilities of employers.97 This doctrine lies 
at the heart of corporate criminal liability in South Africa. Wilkinson criticizes the vicarious 
liability doctrine for being too wide in that it does not consider the fault of the corporate entity.98 
One can say the legislature wanted to address the prevalence of corporate criminality.  
Material to this dissertation is the provision that states that if a corporation is found 
vicariously guilty of the offence in question, the court shall not impose any punishment other 
than a fine.99 The provision further provides that even if relevant law makes no provision for 
the imposition of a fine in respect of the offence in question, the criminal court is bound to 
impose a fine. 
This stance and the differentiation between individual offenders and corporate offenders 
was applied in S v Schaik100 in that the charges were similar however the parties received 
different sentences because of their nature. Mr Shaik was convicted of two counts of 
corruption, one count of fraud and sentenced to fifteen years imprisonment. On the other hand, 
the implicated ten related companies were convicted of various counts of corruption, fraud and 
money laundering and sentenced to the payment of proportional fines.101  
 
4.2 Criticism of section 332 of the Criminal Procedure Act 
The impact fines have on corporations as a measure of punishment and deterrence has been the 
subject of much debate. This dissertation submits that fines are not always an appropriate 
                                                          
94 Jacobus Corporate Criminal Liability: Is it time to say goodbye to vicarious liability and hello to corporate     
ethos? 2016 LLM University of Johannesburg 16. 
95 Farisani (n 7) 41. 
96 Section 332(1)(a) of the Criminal Procedure Act (n 3). 
97 Burchell (n 52) 465. 
98 Wilkinson (n 46) 126. 
99 Section 332(2) (c) of the Criminal Procedure Act (n 3). 
100 S v Schaik [2005] 3 All SA 211 (D). 
101 S v Schaik (n 100). 
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punishment. In analysing the impact fines have on shareholders, Semester and Sullivan have 
argued that investors may view fines as merely an “investment risk”.102 The primary purpose 
for most corporations is the maximization of profit.103 Linklater highlights that although fines 
strike the pockets of the corporation, financial gains from illegal dealings often exceed the 
financial loss that may be incurred through successful prosecution.104 Yet the purpose behind 
the sanctioning of corporate conduct is to curb and discourage corporate criminality. 
It has been argued that fines have the advantage that they may accurately depict the harm 
done proportionally.105 However, this may only be true regarding less severe crimes. Terblance 
supports this view and he argues that fines are not reasonable and appropriate where the harm 
done is enormous.106 In light of that, it follows that in South Africa there is undeniable injustice 
in that in the event of such enormous harm, the court will still be restricted to imposing a fine. 
Clough and Mulhern also criticized fining as punishment and mentioned that “there is a 
range of more creative penalties available to those who are prepared to look further than 
monetary sanctions”.107 When formulating section 332 the legislature restricted itself to 
monetary punishment and there do not seem to be a plausible justification for this. According 
to Terblance, “companies are more than mere economic entities. They have social and moral 
standing in society and the responsibility to be good corporate citizens.”108 These scholars are 
of the view that there are other punitive measures that may be applied. Alternative sanctions 
are discussed towards the culmination of the dissertation. 
Moreover, section 332 does not recognize holding and subsidiary relationships of 
companies.109 The principle of separate legal personality is often abused by holding companies 
acting through the instrumentality of their subsidiaries. In order to escape liability corporations 
use this legal fiction as a shield.110 Chitima criticizes this and the fact that the provision 
provides for specific identification of persons whose liability can be attributed to a corporation 
but deliberately excludes subsidiaries.111 She proposes that section 332(1) should be amended 
                                                          
102  Simester, Sullivan, Spencer and Virgo Simester and Sullivan’s Criminal Law (2010) 273. 
103 Simester et al (n 102) 274. 
104 Linklater (n 47) 19. 
105 Linklater (n 47) 14. 
106 Terblance (n 21) 262. 
107 Clough and Mulhern (n 8) 195 – 212. 
108 Terblance (n 21). 
109 Section 3 of the new Companies Act (n 11) governs subsidiary relationships. 
110 Anonymous “Piercing the corporate veil to impose criminal liability on corporations” (2001) 1 available at 
(http://www.oecd.org/corporate/corporateaffairs/43703185.pdf (25-11-19)). 
111 Chitima A critical analysis of the criminal liability of a parent company for the human right violations of its 
subsidiary 2015 LLM University of Johannesburg 41. 
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to cover this unique relationship of holding and subsidiary entities.112 Muchlinski also criticises 
the failure to recognize a situation whereby one company controls another for the purposes of 
imposing liability.113 In United States v Bestfoods114 the supreme court advocated for the 
piercing of the corporate veil to hold the parent company liable for the conduct of its subsidiary, 
in situations where the corporate form is abused to achieve wrongful purposes like fraud. It 
follows that failing to regulate this relationship encourages corporate irresponsibility.115 
There is evidently an apparent lack of an effective approach to corporate sentencing in 
South Africa. Not only is there no legislation dealing broadly and particularly with corporate 
criminal liability, there are also no established sentencing guidelines relating to juristic persons. 
It follows that the courts have failed to seize the opportunity and provide clear guidelines in 
respect of sentencing. The lack of development in this area of law leads one to question the 
legal system’s attitude towards the importance of corporate criminal liability. Sentences with 
little deterrent effect fail to protect the community from criminality. 
Having pointed all that out, this dissertation them moves to a consideration of the legal 
position in other jurisdictions. After the analysis that shortly follows, it should suffice to 
conclude that the South African approach does not deal adequately with corporate sentencing. 
Development is needed and both the legislature and the judiciary should consider the position 
in foreign jurisdictions as a guideline to address the position in South Africa. 
 
5. A Comparative Analysis: Australia and the United States of America 
Farisani suggests that a comparative study of South Africa and other jurisdictions best 
demonstrates the dire need for South Africa to reform its laws.116 She argues that the South 
African approach to corporate criminal liability is inconsistent and out of touch with modern 
developments in other jurisdictions.117 Having said that, this dissertation considers two foreign 
jurisdictions namely Australia and the United States of America. Accordingly, 
recommendations are then drawn from the developments in these jurisdictions.  
 
5.1 Australian approach to corporate criminal liability 
                                                          
112 Chitima (n 111) 41. 
113 Muchlinskin “Limited liability and multinational enterprises: A case for reform?” 2010 Cambridge Journal of 
Economics 915 918. 
114 524 US 51 (1998). 
115 Anonymous (n 110) 6. 
116 Farisani (n 45) 10. 
117 Farisani (n 45) 10. 
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It is observed that South Africa and Australia follow different approaches to corporate criminal 
liability. South Africa is influenced by the nominalist theory and according to this theory, a 
corporation is an artificial being owing its existence to the individuals who made it what it is.118 
Meanwhile, Australia adopted the realist theory, it provides that corporations have separate 
existence independent of its members.119 The Australian Criminal Code120 regulates corporate 
conduct in Australia. Contrary to section 332 of the South African Criminal Procedure Act, 
section 12.1 of the Australian Criminal Code121 provides that criminal liability is imposed on 
corporate bodies rather than individuals. Burchell argues that the Australian Criminal Code on 
corporate criminal liability is comparatively the most ambitious so far.122 
       Despite these differences, the South African legal framework may borrow from the 
recommendations by the New South Wales Law Commission123 on sentencing, which is the 
focal point of this dissertation. The recommendations have not been officially incorporated into 
legislation, however, they provide an insightful take on corporate sentencing.124 As it stands, 
there is no provision in New South Wales dealing with corporate sentencing.125 The fine is the 
main penalty imposed and this limitation inspired the Commission’s report that recommends a 
range of sentencing options. The discussion of the recommended sanction follows. 
 
5.1.1 The recommended sentence options 
(a) Equity fines 
The first of the recommended sanctions is equity fines. These fines require that a corporation 
issue a certain number of shares to the victim of the corporate offence via a state compensation 
fund.126 The idea behind the share dilution is to water down the defendant corporation’s market 
value by requiring it to authorise and issue shares in exchange for no consideration. This is an 
undesirable situation to any holders of securities holders in a corporation thus acts as a deterrent 
against potential future misconduct.127 
 
                                                          
118 Borg-Jorgensen and Van Der Linde (n 4) 453. 
119 Wilkinson (n 46) 173. 
120 Part 2.5 of the Australian Criminal Code Act No. 12 of 1995. 
121 Section 12.1 (1) of the Australian Criminal Code (n 120). 
122 Burchell (n 52) 462. 
123 New South Wales Law Reform Commission Sentencing: Corporate Offenders, Report 102 (2003). 
124 Du Toit (n 10) 238. 
125 Commission Report (n 123) par 5.14. 
126 Commission Report (n 123) par 7.1. 
127 Coffee “No soul to damn: no body to kick’: an unscandalized enquiry into the problem of corporate 
punishment” 1981 79 Michigan Law Review 386 413. 
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(b) Incapacitation  
This would be where a corporation is prevented from carrying out some of its commercial, 
trading or investment opportunities.128 It also involves orders aimed at the dissolution of a 
corporation from preventing it from engaging in its business at all. It is submitted that 
deterrence and retribution motivated this harsh sanction and it would be more suitable when a 
corporation is convicted of serious offences like culpable homicide.129 
 
(c) Correction orders 
These include a range of orders known as “probation orders” and others referred to as “punitive 
injunctions” and are aimed at altering the corporate behaviour of the offending corporation.130 
The corporation is subjected to a reformation of its internal affairs and a regulation of its 
operations. The Commission recommends that they should be employed in addition to fines or 
in substitute of fines in certain cases. 
       Jefferson submits that corporate probation orders may achieve goals of prevention, 
rehabilitation and deterring the offender from committing crime again.131 This is because they 
stop the offending conduct through compliance programs and encourages the amending of the 
corporation’s reforms. 
 
(d) Community service orders 
According to the Law reform report, community service is aimed at compelling a corporation 
to undertake to work on projects that benefit the community affected by its operations.132 The 
Commission further submits that these orders do not only benefit the offender but may be the 
rehabilitation an offender needs.133 Employees involved in the community service may also be 
rehabilitated and deterred by being made to appreciate the wrongfulness of the offence, thus be 
propelled to increase accountability in avoidance of future violations.134 
 
(e) Publicity orders 
                                                          
128 Commission Report (n 123) par 8.1. 
129 Miester “Criminal liability for corporations that kill” 1990 64 Tulane Law Review 919 946. 
130 Commission Report (n 123) par 9.1.  
131 Jefferson “Corporate criminal liability: the problem of sanctions” 2001 65 Journal of Criminal Law 235 249. 
132 Commission Report (n 123) par 10.1. 
133 Commission Report (n 123) par 10.2. 
134 Commission Report (n 123) par 10.3. 
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These are aimed at making known to the public or the community, details regarding the 
offender, the nature of the offence and the penalty.135 Contrary to fines that may not reflect the 
seriousness of the crime, publicity orders are used in order to achieve the “denunciatory aim of 
sentencing.”136 The Commission is of the view that these orders have an adverse impact on a 
corporation’s reputation and the consumer confidence. This may thus serve as both a 
punishment and a deterrent.137 It goes without saying that maintaining a good name or good 
reputation is a vital aspect of company law. 
 
(f) Reparation 
According to the Commission Report, “the term reparation denotes both compensation and 
restitution.”138 This proposed sanction facilitates the compensation and restitution to victims of 
corporate crime of what loss they suffered as a result of the crime. Furthermore, it is submitted 
this sanction may be imposed, either by itself, or in conjunction with another sanction as the 
court deems fit.139 
 
5.1.2 Factors to be considered when determining a sentence 
The Commission further recommended that the legislature should formulate a non-exhaustive 
list comprising of the essential aggravating and mitigating factors that a court should take into 
account when determining an appropriate sentence. According to the Commission, the 
following aggravating factors are important: 
 
 Foreseeability of the offence and its consequence ~ “if the accused person could have 
reasonably foreseen the occurrence of the offence and any harm caused or likely to be 
caused, this should be indicative of the seriousness of the offence and favour the 
imposition of a higher sentence.”140 
 Involvement in or tolerance of the criminal activity by management ~ “the legislature 
should clarify the nature of the relevant managerial conduct. In addition, tolerance or 
wilful ignorance of the act may also aggravate the sentence.”141 
                                                          
135 Commission Report (n 123) par 11.1. 
136 EPA v Nestle Australia Ltd No P0185819 2002. 
137 Commission Report (n 123) par 11.3. 
138 Commission Report (n 123) par 12.1. 
139 Commission Report (n 123) par 12.3. 
140 Commission Report (n 123) par 4.20 – 4.25. 
141 Commission Report (123) par 4.43. 
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 Absence of an effective compliance program ~ “absence and inadequacy thereof where 
a compliance program ought in all circumstances to have been in place.”142 
 
In respect of mitigating factors the following are said to be important: 
 Financial circumstances of the offender ~ “to ensure that the imposition of a penalty, 
within appropriate range, would not cause undue hardship or render the company’s 
business unviable.”143 
 Presence of an effective compliance program ~ “one that is effective and not merely a 
matter of form.”144 
 Stopping unlawful conduct promptly and voluntary ~ “an offender’s voluntary action 
in stopping the unlawful conduct within a reasonable time after its discovery, should be 
considered a mitigating factor.”145  
 
5.3 Approach in USA to corporate criminal liability 
 
In the USA corporate criminal liability exist at state and federal level.146 “Corporate criminal 
liability under federal criminal law is based on vicarious liability, otherwise known as the 
doctrine of respondeat superior.”147 This dissertation considers federal criminal law and the 
sanctions as per the United States Commission Sentencing Guidelines Manual.148 These 
guidelines are advisory and not mandatory, meaning the courts are at liberty to consider other 
factors in their sentencing.149 
Chapter Eight of the US Sentencing Guidelines is dedicated to the sentencing of 
“organizations” and the following sanctions are drawn from it. An organization is defined as 
“a person other than an individual’, and the term includes, inter alia, corporations, associations, 
partnerships, governments and political subdivisions thereof, non-profit organisations.”150 The 
                                                          
142 Commission Report (n 123) par 4.43 – 4.45. 
143 Commission Report (n 123) par 4.29. 
144 Commission Report (n 123) par 4.33 – 4.37. 
145 Commission Report (n 123) par 4.41. 
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USA regime has been said to be very innovative and effective, a milestone towards the 
detection and prevention of corporate criminality.151 
 
5.3.1  USA Guidelines’ sentence options 
 
 
(a) Community Service 
An organisation may be ordered to perform community service reasonably designed to repair 
the harm caused by the offence.152 The organisation may then task its employees or other 
persons using its own resources. The Guidelines provides, however, that this as an effective 
remedy in cases where the convicted offender has the knowledge, facilities or special skills that 
uniquely qualify it to repair the damage it caused.153 
 
(b) Restitution 
Restitution is a competent sentence in respect of organizations in the USA.154 The court may, 
in favour of an identified victim, enter a restitution order for the payment of the full amount of 
the victim’s loss.155 The order is said to be in line with section 3555(a) (7) of the United States 
Code156 governing imposition of sentences. The section advocates for the need to provide 
restitution to victims of the offence. 
 
(c) Remedial Orders 
A remedial order may be imposed as a condition of probation.157 The organisation is “required 
to remedy the harm caused by the offense and to eliminate or reduce the risk that the instant 
offence will cause future harm.”158 Furthermore, where the future harm is possible to estimate, 
the organisation may be required to have a trust fund sufficient to attend to future harm.159 
 
                                                          
151Pop“Criminal Liability of Corporations – Comparative Jurisprudence” 2006 [Submitted in partial 
fulfillment of the requirements of the King Scholar Program Michigan State University College of Law] 44. 
152 USA Guidelines (n 148) §8B1.3. 
153 USA Guidelines (n 148) §8B1.3. 
154 USA Guidelines (n 148) §8B1.1 (a). 
155 USA Guidelines (n 148) §8B1.1 (a) (1). 
156 Title 18 of the United States Code. 
157 USA Guidelines (n 148) §8B1.2. 
158 USA Guidelines (n 148) §8B1.2 (a). 
159 USA Guidelines (n 148) §8B1.2 (b). 
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(d) Fines 
Fines form part of the pool of sanctions at the disposal of a federal court and there are different 
types of fines.160 Fines are common in all jurisdictions, however, notably the Guidelines allow 
a court to impose a corporate fine at an amount “sufficient to divest the organisation of all its 
assets” as punishment for operating primarily for a criminal purpose or by criminal means.161 
Such criminal activities, for example, include illegal manufacturing and distribution of banned 
substances or partaking in a scheme designed to defraud.162 An example of operating by 
criminal means would be running a hazardous waste disposal business as that would be harmful 
to the environment. Pop correctly submits that the greatest threat to a company is the loss of 
profitability, as loss thereof disturbs the essential purpose of a company.163 A fine of this nature 
holds the potential to be an effective deterrent.164 
Moreover, there is a type called a base fine.165 It is determined in one of the following 
three ways: “by the highest amount recorded on the offense level table provided in the chapter”; 
or “by the pecuniary gain to the organization from the offense”; and “by the pecuniary loss 
caused by the organization, to the extent that such loss was caused intentionally, knowingly, or 
recklessly.”166 The base fine measures the seriousness of the offence and reflects the culpability 
score of the company being sentenced. For deeper understanding, the determination of the 
culpability score is found in §8C2.5of the Guidelines. 
 
(e) Probation 
The USA Federal court may sentence an organisation to a term of probation.167 A number of 
factors are listed as warranting the imposition of a term of probation. The court shall make such 
an order if: (1) such sentence is necessary “to secure payment of restitution, enforce a remedial 
order, or ensure completion of community service”, (2) “a monetary penalty is not paid at the 
time of sentencing and the court wants to safeguard the payment of such a penalty”, (3) “at 
sentencing the organisation still does not have an effective compliance and ethics program as 
                                                          
160 USA Guidelines (n 148) §8C1.1.  
161 USA Guidelines (n 148) §8C1.1. 
162 USA Guidelines (n 148) §8C1.1 Commentary. 
163  Pop (n 151) 39. 
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required”, (4) “there is evidence of prior misconduct five years prior to sentencing”, (5) “if it 
necessary to accomplish any of the purposes of sentencing, and a few other factors.”168 
The application commentary that follows provides that the term of probation should 
strictly be an adequate remedy, not to be unnecessarily harsh to accomplish specific objectives. 
The probation sanction facilitates a reconstructing of a company and ensures the goal of 
rehabilitation.169 
 
 
(f) Disgorgement 
This is applied additional to a fine. This provision ensure that an organisation is “stripped of 
any gain that has not and will not be taken from the organisation for remedial purposes.”170 
“This section will apply in cases in which the organization has received gain from an offense 
but restitution or remedial efforts will not be required because the offense did not result in harm 
to identifiable victims.”171 One of the given examples is in the case of money laundering. It 
makes absolute sense to deprive the company from enjoying the proceeds of a crime. 
 
5.3.2 Factors to be considered when determining a sentence 
In the pursuit of arriving at an appropriate sentence, a court has the following four factors to 
consider as aggravating factors: 
 tolerance or involvement in the criminal activity ~ “the culpability score here depends 
on how many employees the organization has and the wilfully ignorance of the offence 
by an individual within high-level personnel or participation by an individual within 
substantial authority personnel.”172 
 the prior history of the organization ~ this relates to prior misconduct by the same 
organization;173 
 the violation of an order ~ “if the commission of the offence in question violated an 
existing judicial order or if a condition of probation was violated by engaging in similar 
misconduct;”174 and 
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 the obstruction of justice ~ “if the organization wilfully obstructed or impeded, 
attempted to obstruct or impede, or aided, abetted, or encouraged obstruction of justice 
during the investigation, prosecution, or sentencing of the instant offense, or, with 
knowledge thereof, failed to take reasonable steps to prevent such obstruction or 
impedance or attempted obstruction or impedance.”175 
 
The Guidelines provide the following as mitigating factors: 
 there was an effective compliance and ethics program in place ~ “If the offence 
occurred even though the organization had in place, at the time of the offence, an 
effective compliance and ethics program”176 and 
 self-reporting, co-operation, or acceptance of responsibility ~ “if the organization prior 
to an imminent threat of disclosure and within reasonable time after becoming aware 
of the offence, reported the offence to relevant authorities, fully cooperated in the 
investigation and demonstrated acceptance of responsibility of  its criminal conduct.”.177 
 
6. Conclusion and Recommendations 
This dissertation discussed the theories of punishments recognized in South Africa and how 
they are traditionally applied. The courts have seldom applied these theories in cases involving 
a corporate character. Consequently the aims of punishments as contained in the theories have 
been inadequately tested and their impact on corporations underrated. 
Earlier in the dissertation, I questioned whether the determination of mitigating and 
aggravating factors during sentencing is necessary considering that at the end of it all the court 
will still be restricted by statute to imposing only a fine. I find that these factors are of vital 
importance, as seen by their incorporation in Australian and American corporate liability laws. 
They are not only relevant to individuals but their role is important in respect of corporation 
too. 
The only applicable sanction in South Africa remains a fine and this restriction is 
unjustified considering the wide range of punitive sanctions that should be available and 
applicable to corporations. The developments in American and Australian jurisdictions are of 
great value when taking into account the current state of corporate liability in South Africa. 
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The Legislature must be encouraged by foreign developments to undertake bold initiatives for 
reform.178 The argument that several traditional sanctions like incarceration are not applicable 
to corporations has been raised in rejecting corporate criminal liability. However, looking at 
the pool of options the USA system provides and those found in the Australian report, I find 
that the South African legislature failed to look beyond fines. 
Attention was drawn to the criticism levelled against fines as the main sanction against 
corporate offenders. It becomes crystal clear that the purpose and goals of punishment are not 
achievable if the legislature insists on applying the oldest punishment known to corporations.179 
Sanctions like incapacitation or dissolution may seem like drastic measures. I submit that 
once imposed on a corporation that has caused substantial damage, such as culpable homicide, 
or a recidivist, the society would be better off without such a corporation in its midst. Section 
81 of the Companies Act180 makes it possible for a solvent company to be wound up by court 
order on grounds that it engaged in “fraudulent or otherwise illegal” misconduct. I hold the 
view that the discretion to impose this sanction must be extended to criminal courts dealing 
with corporate criminality. 
Section 332 of the Criminal Procedure Act is inadequate as the sole provision regulating 
corporate criminal liability in general. It follows that the South African system lacks a 
structured sentencing policy and guidelines. The leniency on corporate offenders has led to a 
failure of the system in protecting the communities yet corporation continue causing irreparable 
harm. 
This dissertation has managed to demonstrate that the South African law governing 
corporate sentencing is suffering from a lack of development and is not in touch with 
international standards of corporate sentencing. Therefore, I submit that the legislature must 
adopt the highlighted foreign sentencing regimes and provide comprehensive legislation 
specifically governing corporate criminal responsibility and sentencing thereof. 
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